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Notice was provided and on August 5, 2004, a formal hearing
was held in this case. Authority for conducting the hearing is
set forth in Sections 120.569 and 120.57(1), Florida Statutes
(2004). The hearing location was the office of the Division of
Adm ni strative Hearings, The DeSoto Buil ding, 1230 Apal achee
Par kway, Tal | ahassee, Florida. The hearing was held before
Charles C. Adans, Adm nistrative Law Judge.
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STATEMENT OF THE | SSUE

Was Petitioner, Patricia Fuller properly reclassified from
a Career Service position to an Exenpt Service position in
accordance with Section 110.205(2)(x), Florida Statutes (2001),
by Respondent, Departnent of Education?

PRELI M NARY STATEMENT

On July 22, 2003, Respondent notified Petitioner of her
right to petition Respondent for review of the decision to
recl assify her enploynment position as Career Service to that of
Exenpt Service, on the basis that her position did not qualify
for exenpt status. Petitioner was afforded 21 days fromreceipt
of the correspondence to file a petition with Respondent's
agency cl erk.

Petitioner availed herself of the opportunity to contest

the reclassification by filing a petition with Respondent's



agency clerk seeking a formal hearing consistent with Sections
120. 569 and 120.57(1), Florida Statutes. That petition was
recei ved on August 27, 2003.

On March 15, 2004, the Division of Adm nistrative Hearings
(DOAH) received the petition requesting the formal hearing to
contest the reclassification as forwarded by Respondent. Upon
recei pt of the petition and letter of transmttal, the case was
given a reference nunber and assigned to Barbara J. Staros,

Adm ni strative Law Judge pursuant to Section 120.569(2)(a),
Florida Statutes (2004), in anticipation that a formal hearing
woul d be conducted to resolve disputed i ssues of material fact
between the parties. Follow ng reassignnent the final hearing
was hel d before the present Adm nistrative Law Judge.

Before the hearing Petitioner filed a Mdtion for Summary
Di sposition or Motion in Limne to Exclude Evidence. That
notion was prem sed upon the argunent that the Florida Public
Enpl oyees Rel ati ons Conmi ssion (PERC) has exclusive jurisdiction
to determ ne enpl oynent reclassifications under authority
created by Chapter 447, Florida Statutes, and that Respondent
had no power to reclassify Petitioner's position. Petitioner
t hrough the notion urged the Adm nistrative Law Judge to enter a
Recommended Order immediately returning Petitioner's position to
Career Service status or in the alternative, exclude the

evi dence on subjects that were within the exclusive jurisdiction



of PERC. Respondent filed a response in opposition to the
nmotion. On June 15, 2004, Judge Staros entered an order denying
t he noti on.

When the hearing commenced Petitioner filed a Request for
Adm ni strative Notice in Support of Mdtion for Summary
Di sposition. That pleading referred to an admi nistrative action

styled Florida Public Enployees Council 79, AFSCME v. State of

Fl ori da, CA-2001-048, a case before PERC. By this filing
Petitioner sought to |l end support for her Mdtion for Summary

Di sposition that had been previously ruled upon. This
subsequent filing when the hearing commenced did not set aside
the prior ruling by Judge Staros denying Petitioner's Mtion for
Summary Disposition. It was concluded that by the latter filing
Petitioner sought to provide notice of the pendency of the PERC
action. Wth the notice Petitioner intended to contend in her
proposed reconmended order for the present case that DOAH i s
preenpted from considering the case given PERC s excl usive
jurisdiction on the subject concerning reclassification of
Petitioner's enpl oynent.

As reflected in the hearing transcript in this case,
Petitioner's Request for Administrative Notice in Support of
Motion for Sunmary Disposition filed at the begi nning of the
hearing was treated as a notification of the pendency of the

action before PERC. But the parties were told that Petitioner's



case agai nst Respondent before DOAH woul d proceed i ndependently

in keeping with the decision Reinshuttle v. Agency for Health

Care Administration, 849 So. 2d 434 (Fla. 1st DCA 2003), w thout

regard for the case before PERC

Recogni zing the nature of this dispute Respondent first
proceeded with its case-in-chief. At the beginning it presented
Amy Hanmmock and Patty Roberts as its witnesses. Petitioner
testified in her case-in-chief. Amy Hamock and Carol Gordon
were presented as rebuttal w tnesses for Respondent.

Petitioner's Exhibits A and B were admtted. Respondent's
Exhibits C, E, and D were admtted, the latter exhibit limted
to the manual referred to as LAS/PBS. Respondent's Exhibits F
G and H were denied adm ssion. They are included with the
record under proffer in relation to evidence by both parties
concerning the significance of the master contract between the
State of Florida and the Florida Public Enployees Council 79,
Ameri can Federation of State, County and Muinici pal Enpl oyees
(AFSME) and the consequences which adherence to that master
contract woul d have on Petitioner's right to proceed in her own
right with the challenge to her job reclassification by
Respondent. As explained in the transcript pertaining to the
present case, the circunstances between the State of Florida and
AFSCME have not been considered in resolving the dispute between

Petitioner and Respondent. This choice was nade given a reading



of Reinshuttle, supra, which led to the conclusion that the

court intended that Petitioner be granted an opportunity to
contest her reclassification by Respondent outside the
experience of the master contract between the State of Florida
and AFSCVE. Nonet hel ess, the respective parties were allowed to
proffer evidence that would facilitate review of that ruling by
an appropriate court.

Oficial recognition is made of Florida Adm nistrative Code
Chapter 60K-1, predating January 2002. Oficial recognition is
al so nade of Chapter 2001-043, Laws of Florida.

The parties prepared a Pre-Hearing Statenent. |In that Pre-
Hearing Statenment certain facts were agreed to. That agreenent
i s acknow edged and t he undi sputed facts have been found in the
Recommended Order.

Petitioner requested that the first sentence of
Respondent's answer to Interrogatory 2 propounded to Respondent
be adm tted. That request was granted.

On August 17, 2004, a hearing transcript was filed with
DOAH. Petitioner w thout opposition noved to extend the tine
for filing proposed recomrended orders until Septenber 10, 2004.
The parties were advised that notion was granted, as

menorialized by this reference. The parties tinely submtted



proposed recommended orders on the extended schedule. Those
proposed recomended orders have been considered in preparing
t he Reconmended Order.

FI NDI NGS OF FACT

Stipul ated Facts

1. Patricia Fuller was hired with the Agency (Depart nment
of Education) on or about June 1969, and worked with the
Departnent of Education until her dism ssal on or about
January 7, 2003.

2. Until on or about July 1, 2001, the Petitioner was a
per manent Career Service enpl oyee.

3. On or about July 1, 2001, Petitioner's position was
reclassified to Exenpt Service status.

Answer to Interrogatory 2

4. The Petitioner's position was transferred to Exenpt
Service from Career Service because (according to Respondent)
she occupi ed a manageri al and/or confidential position under
Service First.

Addi ti onal Facts

5. Effective February 1, 2001, Petitioner's class title
changed fromthat of Program Specialist Il to Senior Managenent
Analyst |. See Petitioner's Exhibit A According to the
docunent changi ng the Career Service system position

description, it was executed as evidenced by signatures of



Petitioner, her immedi ate supervisor, the review ng authority,
and the agency personnel officer. |In pertinent part, the
position description as of February 1, 2001, stated the
fol | ow ng:

RESPONSI BI LI Tl ES:

This position provides managenent consulting
services to inprove budget nanagenent
capabilities and operational procedures
performed by the Bureau of Budget
Managenment, pursuant to the requirenents of
Chapters 215 and 216, Florida Statutes.
This position serves as liaison for the
budgeting entities it serves to pronote the
nost effective and efficient application of
budget resources, as well as for the
departnment with | egislative and
gubernatorial staffs as directed.

DUTI ES:

Serve as budget officer by preparing and
monitoring all financial activities while
ensuring conpliance with Florida Statutes as
wel |l as State and departnent goal s,

policies, and procedures.

Revi ew and nmanage |l egislative bills
pertaining to a specific budget entity

wi thin the Departnent of Education. This

i ncludes determ ning the effect of proposed
| egi sl ation on the departnent, serving as
[iaison to the Legislative Affairs office as
wel | as other budget entitles, and

determ ning distribution of final

| egi sl ative actions to the appropriate
bureaus and offices for assistance in
operational planning and deci sion nmaki ng.

Monitor and reconcile departnment salary rate
and dol | ar projection prograns as well as
Stat e COPES and departnment personnel

syst ens.



Monitor the appropriation, approved budget,
and al location of funds for the budget
entities served.

Assist in the adm nistration of the LAS/ PBS
budgeti ng system and the departnent budget
system (BUDS) which interfaces with SAVAS

Assist in the preparation, review, and
processi ng of |legislative and operating
budget anmendnents as well as the planning
and coordi nation of the annual plan of
operations for the rel ease of

appropri ations.

Assi st in preparing departnent budgeting
policy and financial analysis.

Assi st in review ng and processing
departnment reorganization initiatives.

Perform ot her rel ated assignnments as needed.

KNOALEDGE, SKILLS, AND ABILITIES NOT LI STED
AS PART OF THE CLASSI FI CATI ON:

Knowl edge of basic managenent principles and
practices. Ability to effectively

comuni cate both verbally and in witten
form Ability to collect, evaluate, and
anal yze data. Ability to prepare
correspondence, reports, understand and
apply applicable rules, regul ations,
policies and procedures. Ability to utilize
pr obl em sol vi ng techni ques, work

i ndependently, plan, organize, and

coordi nate work assignnments. Ability to

mai ntai n effective working rel ati onshi ps

wi th ot hers.

6. In anticipation of the "Service First Initiative" which
was intended to reclassify certain positions that were
manageri al, carried supervisory responsibilities, or were

confidential in nature to Exenpt Service status, Petitioner's



Cl ass Code 2224, Senior Managenent Analyst |, was to be included
in the Initiative. This inclusion was announced in a nmenorandum
dated May 18, 2001. Section 447.203(5), Florida Statutes
(2001), refers to "confidential enployees”" who act to assist or
aid "managerial enpl oyees" whose responsibilities are defined at
Section 447.203(4), Florida Statutes (2001). "Supervisory
responsibilities” in relation to "supervisory enpl oyees" were
recogni zed effective July 1, 2001, under Section 110.205(2)(x),
Florida Statutes (2001). Al three categories of enployees
described referred to cl asses of enpl oyees who hel d positions
that woul d be exenpt from Career Service pursuant to

Section 110.205(2)(x), Florida Statutes (2001).

7. The nature of Petitioner's duties and responsibilities
in her position as Senior Managenent Analyst |, during tinmes
relevant to this inquiry, are further explained in a Performance
Apprai sal for Select Exenpt Service pertaining to her position
as Seni or Managenent Analyst |I. The Select Exenpt Service for
Pr of essi onal Enpl oyee Performance Appraisal was effective
July 31, 2001. The appraisal was signed by Petitioner on
January 1, 2002. On that date it was al so signed by the
apprai ser, and the reviewer. See Respondent's Exhibit C.  The
critical elenments in the appraisal process are described as

foll ows:
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Probl em Anal ysi s/ Deci si on Making - Anal yzes
probl enms conprehensively; makes tinely,
practical deci sions.

Pl anning - Bases plans on departmnment m ssion
and goals and a thorough anal ysis of

rel evant facts; justifies costs and
benefits; sets realistic goals and

schedul es.

Organi zing - Arranges work for the nost
efficient handling and elimnation of
unnecessary activities; operates
efficiently.

Work Products - Produces reports,
correspondence, and ot her work products

whi ch neet the intended objectives, are
produced in a tinely manner, denonstrate

pr of essi onal conpetency, and reflect
acceptable quality.

Technical Skills - Has know edge of nethods,
techni ques and skills required i n own and/ or
related functions; applies specific nethods,
procedures, and techniques in functional

ar ea.

Conceptual Skills - Conceptualizes the
organi zation's relationship with other
entities; understands organi zational sub-
unit rel ationshi ps and dependenci es; acts
accordingly.

Presentations - Devel ops clear, well-

organi zed and | ogi cal presentations; reduces
conplex issues to sinple terns; is sensitive
to audi ence |evels.

Self-Direction - |Is personally well -

organi zed; uses time effectively; acts

i ndependent | y.

Self-Mdtivation - Is notivated to succeed;
stretches personal resources; building on
strengths and works on deficiencies.

Human Rel ations Skills - Comruni cates
clearly and listens effectively; keeps
others inforned; deals effectively with
conflict.

Rel ati onshi ps - Devel ops and mai nt ai ns
effective working relationships with other
depart nental nmanagers, state nmanagers,

| egi sl ature, nmedia, service recipients, and
t he public.

11



RESULTS EXPECTED AND MEASUREMENT CRI TERI A:
Results Expected are specific statenments of
t he expectations or requirenments established
by managenent of the position. Measurenent
Criteria statenents reflecting the basis for
apprai sing the specific results expected.

1.R Monitor the appropriation, approved
budget, and all ocation of funds.

1.M Are allotnments in line with
appropriation?

2. R Mnitor and reconcile salary rate and
dol | ar projection reports and provide to
staff as needed:

2.M Are positions funded properly?
Are rate responses provided tinmely?

3.R Prepare and review entries into LAS/ PBS
budgeti ng system

3.M Wre LBR & LRPP entries conpl eted
accurately?

4. R Prepare, review, and process
| egi sl ati ve budget anendnents.

4. M Have anendnents been conpl eted and
submitted accurately?

5.R Provide customer assistance as well as
assi st co-workers during tines of
excessi ve wor kl oad and speci al projects.

5.M Have custoners been given tinely
assi st ance?

Have co-workers been given tinely
assi st ance?

8. During the relevant tinme period, Any Hanmock was

Petitioner's immedi ate supervisor in the enploying agency.
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Ms. Hanmmock's position was that of Senior Education Finance
Manager. Fromthat vantage point she was famliar with
Petitioner's job duties and responsibilities and the integration
of those functions within the overall organization. Prior to
becom ng the Seni or Education Fi nance Manager, M. Hammock had
performed the duties of a budget officer, which were simlar in
nature to the duties incunbent upon Petitioner as budget

officer. Petitioner served as a budget officer at all tines
relevant to this inquiry.

9. As Ms. Hammock describes, Petitioner's duties as a
budget officer remained the sane with the advent of
reclassification from Career Service to Exenpt Service. This is
borne out in the timng of events, as previously described, in
which Petitioner's Career Service System Position Description as
Seni or Managenent Anal yst |, becane effective February 1, 2001
and was still in place on July 1, 2001, when she was decl ared an
Exenpt Service enpl oyee by reclassification.

10. Petitioner had duties involving the preparation and
adm ni stration of Respondent's budget in cal endar year 2001 and
Petitioner's participation in that process was roughly divided
into two functions. The first function related to the
| egi sl ative budget. The second function related to the

oper ati ng budget for her agency.
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11. The proposed | egi sl ative budget was presented to the
Governor's O fice and the House and Senate of the Florida
Legi slature. The planning of the |egislative budget conmenced
in July 2001, and it was to be presented to the House and Senate
by Septenber 15, 2001. Part of those activities involved what
is referred to as Long-Range Program Pl anni ng (LRPP).
Petitioner and other budget officers in her agency were involved
with the preparation of LRPP. LRPP was associated with the
| egi sl ative budget request by the agency. LRPP and the
| egi sl ati ve budget request constituted different approaches to
presenting the figures in support of the |legislative budget
pertaining to Respondent. It was intended that the two
approaches match in their outcome to assist the legislative
menbers to understand what was bei ng supported by appropriated
funds.

12. The |l egislative budget exam ned three years. It
i nvol ved the prior year expenditures, current year estinated
expendi tures based upon the Appropriations Act that was in
effect at the tinme, and then an out-year which woul d have been
t he amobunt sought for the upcom ng budget request year.

13. The budget officers, to include Petitioner, in
relation to LRPP, had a list of activities that had been
approved and were aware of those activities that pertained to

the divisions within the agency to which they were assigned.
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Petitioner's division was titled Professional Educators. In
this respect Petitioner gathered information related to the
budget on the subject of the certification of professional
educators, the establishnment of standards for those educators,
and the disciplining of professional educators.

14. Wthin the 2001- 2002 budgetary process, Petitioner and
ot her budget officers working fromthe prior budget year, the
current year, and the out-year, would input the information
gat hered concerning budgetary activities into an aut omat ed
systeminvolving the | egislative budget process, which is
referred to as the Legislative Appropriations System Pl anni ng
and Budgeting Sub-system (LAS/PBS). The LAS/PBS is a mainfrane
system used by all state agencies, the Governor's Ofice, and
t he House and Senate staff intended to assist in the creation of
the budget for the State of Florida.

15. In association wwth the LAS/ PBS data i nput the budget
of ficers, including Petitioner, in preparing information in
cal endar year 2001, for the upcom ng |egislative session
i ndependently determ ned the prior year expenditures.

Petitioner perfornmed that task related to the Division of

Prof essi onal Educators, as well as for current year expenditures
and projections for the out-year. This process involved the use
of codes famliar to the budget officers for placing the data in

t he conputer database.
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16. The contribution which budget officers nmade to the
budgetary process in relation to data generated for the budget
preparation, was one in which the budget officers derived the
data to be put into the system Their function was not nerely
that of entering the data created by sone ot her person.
Specifically, the budget officer would be responsible for naking
certain that the data they contributed was an accurate

reflection of the circunstances and then they would i nput the

data consistent with the LAS/ PBS manual. See Respondent's
Exhi bit D.
17. In relation to the prior year information entered into

the LAS/ PBS system the budget officers would reviewinternal
budget reports for the prior year, referred to as SAVMAS reports
or Level Fours. The information that was obtai ned was
translated into an activity level within a division, bureau or
section and broken out for input into the LAS/ PBS. The SAMAS
reports utilized had been automatically generated fromthe
conptrollers office and were available to the public. The
functions just explained in relation to the prior year
experience al so had application to the current year under
consi der ati on.

18. By contrast, in determning inputs for establishing
data to be used in the LAS/ PBS systemfor the out-year, this

woul d take into account the circunstances within the current

16



year plus any new i ssues. Petitioner would run a report out of
LAS/ PBS to see what the new issues were. The establishnment of
the new i ssues was at a higher level than Petitioner was

assi gned.

19. Respondent submtted the proposed budget created to
the Governor's Ofice and the House and Senate for further
revi ew by Septenber 15, 2001. The Governor's Ofice would then
have created its own budget recomrendati ons by using the LAS/ PBS
to be submtted to the Legislature in advance of the |egislative
session in accordance with deadlines established by statute.

20. Respondent's contribution to the budgetary process in
2001, was constructed upon data provided to each budget officer
wi thin the Agency.

21. The other budget in which Petitioner as a budget
of ficer participated in 2001, was the operating budget. The
oper ati ng budget was established on the basis of nonies
appropriated in the Appropriations Act. Activities undertaken
i n accordance with the operating budget influence the
preparation of the upcom ng | egislative budget. The operating
budget for 2001-2002 comrenced on July 1, 2001.

22. In the tine in question, Petitioner and other budget
officers would be involved in activities pertaining to the
operati ng budget at the beginning of the year. 1In this pursuit

t he budget officers consult with other people in putting that
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budget together. Certain cost itens would be taken into account
such as, travel expenditures, supplies, rent, and the
apportionment of rent anong sections within a division based
upon the nunmber of full-tinme enpl oyees (FTEs).

23. In relation to the operating budget, the budget
of ficers were responsi ble for acting consistent with the funding
source in relation to activities performed by Respondent's
enpl oyees as part of the budget process.

24. Under the terns of the operating budget in the
i nstance where expenditures in the current year were unusual,

t he budget officers would discuss the matter with the director
of the division and other persons within the division to address
t he circunstances.

25. The operating budget for Respondent was established in
categories authorized by the Legislature under terns set forth
in the Appropriations Act. The budget officer could | ook at
all ocations within the category, for exanple, if the trave
al l ocation was exceeding the original budget that had been
establ i shed, Petitioner, anong ot her budget officers, could | ook
at a different allocation such as supplies and nove a part of
that allocation into the travel allocation, so that the net
effect woul d be not to exceed the budget that had been
establ i shed concerning the expenditures for travel. Sonetines

the division director woul d be consulted before maki ng these
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adjustnments in the nore substantial exanples. Oherw se, the
budget officer woul d make these adjustnents that were not
especially significant in their inport.

26. Petitioner in the relevant tine period was authorized
to nove funds through an internal budget amendnent process
wi thin the agency. That involved the novenent of funds between
obj ect codes. (bject codes make up a category. An exanple
woul d be noving funds within the travel object code to the
supply object code. Funds could be noved between sections
within the division. |If one section had nore funds available in
t he budget for their travel object code than were needed, sone
of those funds could be noved to another section that had |ess
budget for travel than was needed.

27. Certain areas within the overall operating budget for
Respondent woul d pertain solely to the D vision of Professional
Educators where Petitioner acted as budget officer. The funding
source for the operating budget of the Division of Professional
Educat ors cane from general revenue, funding for projects,
contracts, grants, and the teacher certification trust fund.
The latter funding source was unique to the Division of
Pr of essi onal Educat ors.

28. Taking the teacher certification trust fund as an
exanpl e of her duties, Petitioner would have been responsible

for anal yzing the revenues comng into that trust fund as to the

19



pattern of distribution of revenues and whether the pattern was
consistent with projections, understanding that the pattern
woul d i nfluence the |egislative budget request. There was the
duty to |l ook at expenditures fromthe trust fund to determne if
t hose expenditures were as had been projected before the
expense. |If sonething about these relationships of revenue
col l ection and expenditures did not seem appropriate, Petitioner
woul d bring it to her supervisor's attention or contact the
Director of the Division of Professional Educators to address

t he problem

29. Petitioner as a budget officer reviewed purchase
requisitions for the agency related to her division, to make
sure that the funding source corresponded to the purchase
requisition. If not, the itemcould not be paid for from an
unrel ated trust fund.

30. Concerning projects, contracts, and grants,
Petitioner's supervisor would work on the projected revenues for
t hose functions. The budget officer in-turn would provide
informati on on actual expenditures related to projects,
contracts, and grants. Qut of this process the budget officer
woul d i nput information concerning the operating budget
pertaining to projects, contracts, and grants. Petitioner's
supervi sor woul d establish category anmounts. Petitioner would

determ ne the object code anpbunt under a category and coul d nake
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adj ustnents during the course of the fiscal year within the
obj ect code and coul d make adjustments between operating
sections within a bureau pertaining to object codes.

31. Concerning the Career Service System Position
Description, Petitioner's Exhibit A M. Hammock as supervi sor
for Petitioner had additional insights to inpart in relation to
responsibilities identified in the position description. The
consulting services referred to in the docunent woul d nean
"anybody and everybody.” In particular, it was contenpl ated
that the budget officer work with bureau chiefs and division
directors on budget issues.

32. Sonme exanpl es of consultation between the budget
of ficer and the division director, or bureau chief on budget
i ssues, would be if personnel actions were being processed and
t he budget officer observed that the salary rate was becom ng a
probl em for a division, the budget officer would bring this to
the attention of the supervising personnel.

33. Toward the end of the fiscal year outstandi ng purchase
requi sitions or contracts would be scrutinized by budget
officers to see if they could be concluded. To avoid asking the
Governor's Ofice to certify those itens forward they woul d use
the SAMAS internal operating systemin that endeavor and work
with persons within the division to close the itens out. This

i nvol ved const ant anal ysi s.
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34. Personnel reports referred to as COPES reports were
anal yzed by the budget officers each nonth to nmake sure the
funding informati on was correct, that grant nunbers were
correct, and that retirenent rates were correct, as exanples of
functions perfornmed by the budget officer.

35. In performng tasks involving the allocation of the
budget Petitioner had avail able a spreadsheet to facilitate that
process. Sone of the nonies that were invol ved were not
appropriated through the Appropriations Act during the period in
guestion. That was in reference to an off-1line budget.

36. As stated, the ability of the budget officer to nmake
deci sions, took into account the views held by division
directors and bureau chiefs, as well as the supervisor to the
budget officer, including the novenent of the funds within
obj ect codes and between sections. This was acconplished by
utilizing a formto be submtted to the Conptroller's Ofice
where these actions would be input into the internal accounting
system Significant problens required that the budget officer
consult with the next two | evels of supervisors and soneti nes
hi gher authorities would be involved within the agency. On
occasi on budget anmendnents through the Legislature would be
necessary outside the authority of the budget officer to correct

budget probl ens.
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37. As Petitioner recalls her responsibilities as Senior
Managenment Anal yst |, her supervisor woul d give her a sheet
pertaining to the funding of enployee positions and Petitioner
woul d execute forns in association with the funding. In
addition, Petitioner nonitored the financial activities within
the Division of Professional Educators.

38. Between July and Septenber 2001, Petitioner agrees
wi th her former supervisor's nenory of the events that
Petitioner allocated funds within the operating budget and
assisted with preparation of the |egislative budget request.
Petitioner was provided figures to input into LRPP which cane
fromthe Level Four information base containing expenditures for
t he previous year and expendi tures made during the current year.
For the previous year Petitioner used an end-of-the-year report
in association wwth LRPP. For the out-year, Petitioner utilized
information pertaining to the current year and projections for
t he upcom ng year. The out-year projections were based on
consultations with the section head, bureau chief, and director
to ascertain needs for the upcomng fiscal year, what activities
t hose persons wanted funded based upon experience with recurring
expenses.

39. Petitioner had no authority to del ete recomendati ons
made by section heads, bureau chiefs, and the division director,

in association with the out-year budget requests.
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40. In relation to the Level Four report generated through
the Conptroller's Ofice, Petitioner entered certain allotnents
associated with the operating budget.

41. Petitioner's famliarity with her role in the LAS/ PBS
data entry process was that the system was automated as has been
previ ously described and she had a code that was used to access
the system Once in the systema format was used to input
figures after conpiling those figures through LRPP. Once the
information was input into the LAS/ PBS Petitioner checked the
data placed. Petitioner checked the results to determ ne the
conpatibility of the issues that were involved in the budget
request in association with what the division director had
submtted as projections for the out-year, as well as
i nformati on concerning the current year and the previous year.

I f Petitioner needed assistance in this process her supervisor,
Carol Gordon, upon request, would edit the data being prepared.
A printout of the corrected work woul d be given to the

supervi sor

42. A bookl et was prepared and referred to as the
Legi sl ati ve Budget Request constituted of the efforts of al
budget officers and the supervisors. That concl uded
Petitioner's involvenent in that preparation.

43. Concerning the allocations of funds out of the

| egi sl ative appropriations, Petitioner refers to a |egislative
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appropriations booklet that details the anobunt allotted for
certain prograns and whether they were trust funds or funds from
general revenue. She would allocate the funds based upon obj ect
codes. To performthis task she used a spreadsheet.

44. Petitioner did not wite the programfor the
spreadsheet and was not authorized to change that program The
information related to object codes was obtained through the
Level Four report for June 30th. |If the Petitioner encountered
an object code that was overspent during the fiscal year, she
could increase that object code by five percent for the future
or to the contrary coul d decrease an object code that was not
spent up to expectations.

45. Petitioner describes her role in nonitoring financial
activities within her division as consisting of review ng
pur chase requisitions which were established by purchase cards.
She al so reviewed mi scel | aneous invoi ce transacti ons.

Petitioner had involvenent in financial matters pertaining to
personnel action forns. Petitioner was responsible for
monitoring salary projections on a nonthly or sonetines yearly
basis. Petitioner maintained a roster of enployees within the
di vision and the salary attributable to those positions, and the
salary rate for the positions.

46. Petitioner explains her role in the purchase

requi sition processes as taking a purchase request executed by
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various persons in the hierarchy and reviewing it for accuracy
in association with object codes and information pertaining to
t he division, bureau, and section. Petitioner |ooked at the
requi sition to make certain that it conplied with applicable
rules of the Respondent and the State of Florida as to the
nature of the itemto be purchased. If an itemwas not within
t he guidelines, Petitioner would contact the section head and

| et the person know that it was not allowed. Coding errors were
corrected by Petitioner. |If funding was not avail able to nake
t he purchase Petitioner contacted the bureau chief and division
director to nmake them aware of the unavailability of funds.
Those persons who had been contacted could then sel ect anot her
funding source. Petitioner was without the authority to deny a
purchase requisition that nmet guidelines and for which funds
wer e avail abl e.

47. On a nonthly basis her supervisor would give
Petitioner a spreadsheet to enter salary rate. The rate was
provided fromthe Governor's Appropriations Ofice. This was
conpared to the earnings for the enployees on the roster. |If
rate was | ess than earnings, it was necessary to prepare a
budget anmendnent for the Governor's O fice requesting additional
salary. That function was perfornmed by Ms. Gordon, Petitioner's

supervi sor
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48. Petitioner explains that when personnel action forns
were presented to her, she would enter the funding source
information. She would look to see if it was a salary in
association with a pronotion or the hiring of a new enpl oyee.
The salary informati on was obtained fromwhat is referred as
PAF 12. The division director, bureau chief, or section head
recommended the sal ary anmount.

49. Petitioner describes her role in relation to the
paynent of rent and insurance. The paynent of rent was on the
basis of FTE and square footage to be assigned to each FTE. In
association with the funding source for paying the rent, this
cal cul ation was nade by using a fornmula in place and in response
to an invoice requesting the paynent of the rent.

50. During the tinme in question budget officers, to
i nclude Petitioner, did not supervise or manage ot her enpl oyees
wi thin the agency. As a budget officer Petitioner did not serve
any role in | abor rel ations.

51. In her tinme with the Agency Petitioner did not
participate in collective bargaining negotiations. She had not
access to sensitive enployee informati on such as drug test
results, exam nation results, or medical information. She did
not provide direct assistance to anyone that was engaged in

col l ective bargai ning negotiations. She was never involved in
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the investigation of |abor-related conplaints by enpl oyees. She
never made any determi nation on how a grievance or enpl oyee
conpl ai nt shoul d be resol ved.

CONCLUSI ONS OF LAW

52. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter in
accordance with Sections 120.569 and 120.57(1), Florida Statutes
(2004) .

53. This case preceded to hearing based upon the hol ding

in Reinshuttle v. Agency for Health Care Adm nistration,

849 So. 2d 439 (Fla. 1st DCA 2003). The purpose was to
factually determ ne whether Petitioner's position as Senior
Managenent Anal yst | was properly reclassified from Career
Service to Exenpt Service consistent with the expectations set
forth in Section 110.205(2)(x), Florida Statutes (2001).

54. Because Respondent sought to reclassify the enpl oynent
position from Career Service to Exenpt Service, it bears the
burden or proof by a preponderance of evidence that the

reclassification nmet statutory expectations. See Florida

Departnment of Transportation v. J.WC., 396 So. 2d 778

(Fla. 1st DCA 1981); Balino v. Departnment of Health and

Rehabilitative Services, 348 So. 2d 349 (Fla. 1st DCA 1977); and

Young v. Departnent of Community Affairs, 625 So. 2d 831

(Fla. 1993).
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55. Section 110.205(2)(x), Florida Statutes (2001),
st at es:

Ef fective July 1, 2001, nmanageri al

enpl oyees, as defined in s. 447.203(4),
confidential enployees as defined in s.
447.203(5). And supervisory enpl oyees who
spend the majority of their tine

communi cating with, notivating, training,
and eval uati ng enpl oyees, and pl anni ng and
directing enpl oyees' work, and who have the
authority to hire, transfer, suspend, |ay
off, recall, pronote, discharge, assign
reward, or discipline subordinate enpl oyees
or effectively recomrend such action,

i ncluding all enpl oyees serving as

supervi sors, adm nistrators, and directors.
Excl uded are enpl oyees al so desi ghated as
special risk or special risk admnistrative
support! and attorneys who serve as

adm ni strative |aw judges pursuant to s.
120. 65 or for hearings conducted pursuant to
s. 120.57(1)(a). Additionally, registered
nurses |icensed under chapter 464, dentists
I i censed under chapter 466, psychol ogists

| i censed under chapter 490 or chapter 491,
nutritionists or dieticians |licensed under
part X of chapter 468, pharnmacists |icensed
under chapter 465, psychol ogi cal specialists
i censed under chapter 491, physical

t herapi sts |icensed under chapter 486, and
speech therapists |icensed under part | of
chapter 468 are excluded, unless otherw se
col | ectivel y bargai ned.

'/ Note. --The word "and" was inserted by
the editors.

56. Section 447.203(4) and (5), Florida Statutes (2001)
st at es:

(4) "Managerial enployees"” are those
enpl oyees who:
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(a) Performjobs that are not of a routine,
clerical, or mnisterial nature and require
t he exerci se of independent judgnent in the
per f ormance of such jobs and to whom one or
nore of the foll ow ng applies:

1. They fornmulate or assist in fornulating
policies which are applicable to bargaining
uni t enpl oyees.

2. They may reasonably be required on
behal f of the enployer to assist in the
preparation for the conduct of collective
bar gai ni ng negoti ati ons.

3. They have a role in the adm nistration
of agreenents resulting fromcollective
bar gai ni ng negoti ati ons.

4. They have a significant role in

per sonnel adm ni stration.

5. They have a significant role in enployee
rel ations.

6. They are included in the definition of
adm ni strative personnel contained in s.
228. 041(10.

7. They have a significant role in the
preparation or admnistration of budgets for
any public agency or institution or
subdi vi si on t hereof.

(b) Serve as police chiefs, fire chiefs, or
directors of public safety of any police,
fire, or public safety departnent. O her
police officers, as defined in s. 943.10(1),
and firefighters, as defined in s.

633.30(1), may be determ ned by the

commi ssion to be managerial enpl oyees of
such departnents. In making such

determ nati ons, the conmm ssion shal

consider, in addition to the criteria
established in paragraph (a), the

param |litary organi zational structure of the
depart ment invol ved.

However, in determ ning whether an

i ndi vidual is a nmanagerial enployee pursuant
to either paragraph (a) or paragraph (b),
above, the comm ssion may consider historic
rel ati onshi ps of the enployee to the public
enpl oyer and to coenpl oyees.
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(5) "Confidential enployees" are persons
who act in a confidential capacity to assi st
or aid managerial enployees as defined in
subsection (4).

57. The facts do not reveal that during the relevant tine
frame Petitioner served as a "supervisory enployee" within the
definition set forth in Section 110.205(2)(x), Florida Statutes
(2001).

58. The facts do not reveal that in the relevant tine
frame Petitioner acted as a "confidential enployee"” as defined
in Section 447.203(5), Florida Statutes (2001).

59. Based upon the facts, the only criterion related to
"manageri al enpl oyees” that arguably could pertain to Petitioner
in the relevant tine frame woul d be Section 447.203(4)(a) 7,
Florida Statutes (2001) related to budget matters. All other
criteria that m ght establish Petitioner's role as "manageri al
enpl oyee" set forth in Section 447.203(4), Florida Statutes
(2001), do not pertain.

60. Concerning the question of whether the role which
Petitioner performed in relation to her duties as Seni or
Managenment Anal yst |, further described as a budget officer, was
significant in either the preparation or adm nistration of
budgets for Respondent, the terns set forth in that criterion
are given their ordinary neani ng, absent further definition in

the statute. See Sout heastern Fisheries Assoc. v. Dept. of
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Nat ural Resources, 453 So. 2d 1351 (Fla. 1984). The facts found

establish that Petitioner had a role in the preparation and
adm ni stration of budgets associated with Respondent, a public
agency but was it a significant role? The facts that describe
the duties nust al so be considered to determne if the duties
were routine, clerical, or mnisterial in nature and required
t he exercise of independent judgnent in the perfornmance of those
duties. Although the duties in the job were nore than clerical
or ministerial in nature, there were routines carried out to
nmeet the obligations. A certain |evel of independence was
al l oned, but never outside the control of her supervisors and
ot her managers with Respondent and the design of the budgetary
process concerning its format. Petitioner was in a | ower
echelon within an apparatus used to establish and adm nister the
budgets. Petitioner's placenent within the Agency concerning
the preparation and adm nistration of budgets had |imted
i nfluence and effect on the outcone, not enough to describe her
role as significant. For that reason she does not neet the
definition of "managerial enployee" to justify her
recl assification from Career Service to Exenpt Servi ce.

61. Concerning Petitioner's assertion that the Respondent
failed to conply with Florida Adm nistrative Code
Rul e 60K-1.0081(3), in effect at the tinme of reclassification,

wherein it is stated: "Any classification action to be taken by
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an enpl oyi ng agency shall be initiated by preparation of a

current position description,” that claimhas not been
established. Well in advance of the effective date of July 1,
2001, Respondent established a current position description for
the position of Senior Managenent Analyst |, which was dul y-

executed by Petitioner and other appropriate parti es.

RECOMVENDATI ON

Based upon the Findings of Fact and Concl usi ons of Law
reached it is,

RECOMVENDED t hat a final order be entered finding that
Petitioner's position of Senior Managenent Analyst |, is that of
a Career Service enployee, setting aside the classification as
Exenpt Service, and reinstating Petitioner as a person entitled
to rights pertaining to Career Service enpl oyees as of the tine
of her inproper reclassification.

DONE AND ENTERED this 7th day of October, 2004, in

Tal | ahassee, Leon County, Florida.

é;;éizf =
CHARLES C. ADANS
Adm ni strative Law Judge
Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng
1230 Apal achee Par kway
Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847
wwwv. doah. state. fl. us
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Filed with the Cerk of the
Di vision of Administrative Hearings
this 7th day of October, 2004.

ENDNOTE

'/ Counsel has since filed a notice of withdrawal as attorney.

COPI ES FURNI SHED

Margaret O Sul i van Parker
Deputy Ceneral Counse

Departnent of Education

O fice of the General Counsel
Turlington Building 1244

325 West Gai nes Street

Tal | ahassee, Florida 32399-0400

R W Evans, Esquire

Allen, North & Blue, P.A
1669 Mahan Center Boul evard
Tal | ahassee, Florida 32308

Jerry G Traynham Esquire
Patterson & Traynham

315 Beard Street

Post O fice Box 4289

Tal | ahassee, Florida 32315-4289

Dani el J. Wodring, CGeneral Counsel
Depart ment of Education

Turlington Building 1244

325 West Gai nes Street

Tal | ahassee, Florida 32399-0400

Honor abl e Jim W nn

Comm ssi oner of Education
Departnent of Education
Turlington Building 1514

325 West Gai nes Street

Tal | ahassee, Florida 32399-0400
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Oder in this case.
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